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I N T H E S U P R E M E C O U R T 
O F T H E 
S T A T E O F U T A H 
TOM POLK and RON SHULTZ, 
Plaintiff and Appellants, 
vs 
MIKE T. IVERS and 
MRS. MIKE T. IVERS, his wife, 
Defendants and Respondents 
Case No. 14682 
BRIEF OF RESONDENTS 
NATURE OF THE CASE 
This action, brought by Appellants, seeks damages 
for forcible entry and forcible detainer and for damage 
caused to the Plaintiffs' personal property by actions of 
the Defendants. Defendants have counter claimed for 
damages. 
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II 
DISPOSITION IN LOWER COURT 
The lower court granted the Defendants1 Motion 
to Dismiss and dismissed the Cause with prejudice. 
Ill 
RELIEF SOUGHT ON APPEAL 
Defendants-Respondents seek affirmation of the 
lower courts' dismissal or a reversal of the entire cause, 
not just plaintiffs1 complaint. 
IV 
STATEMENT OF FACTS 
This case arose from a landlord-tenant dispute 
between Plaintiffs and Defendants. The Plaintiff lessees 
filed a complaint in forcible entry against the Defendant 
landlords on January 23, 1974 in Third District Court in 
Salt Lake City, Utah.(R.1) Service was made upon both 
Defendants the same day.(R.7) Defendants through 
counsel, Wendell R. Jones, answered on February 6, 1974.(R.11) 
Plaintiffs submitted a first set of interrogatories on 
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February 13, 1974 (R.8) followed by requests for admissions 
one day later. (R.12) On March 1, 1974 Defendants through 
new counsel, J. Harold Call, moved for a change of venue 
from Salt Lake County to Summit County, (R.19) which motion 
was granted March 15, 1974.(R.28) On June 7, 1974, Defendants 
filed a second answer with counterclaim (R.32) and answers 
to the February 11, 1974 interrogatories (.40) and replies 
to the February 13th requests for admissions.(R.35) On 
June 18, 1974 Defendants filed notice of readiness for 
trial, (R.50) five days after the Plaintiffs had answered 
Defendants1 counterclaim.(R.49) Five days later Plaintiffs' 
objected to notice of readiness for trial.(R.51) On July 
5th, 1974, Plaintiffs submitted a second set of interrogatories 
(R.52) which were answered August 2, 1974.(R.55) On July 31, 
1974 Defendants made request for a trial setting, (R.59) and 
the action was set for pre-trial on January 3, 1975, (R.60) 
in Probo, Utah, at the request of the Plaintiffs the matter 
was continued to February 14, 1975.(R.61-62) At the pre-trial, 
counsels were ordered to prepare a pre-trial order which 
was to be submitted to the Court for approval by April 1, 1975, 
jury instructions were to be submitted by July 28, 1975; and 
a trial date of July 30, 1975 was set.(R.63) Defendants1 
counsel prepared a pre-trial order and submitted it to the 
plaintiff. Plaintiffs substantially revised the pre-trial 
order. This order was sent back and forth between counsel 
withouth coming to an agreement. Defendants1 Counsel 
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finally asked the court to prepare the pre-trial order. 
(See 3 letters between R.63 and R.64) On July 28, 1975 
the Court vacated the July 30th trial setting.(R.64) 
This was the same date plaintiffs1 counsel submitted his 
proposed jury instructions. On December 15, 1975 a hearing 
was to have been held to set a new trial date. Plaintiffs' 
counsel was unable to be present but informed the Court by 
letter filed December 9, 1975 that he would not be able to 
attend and that he would be amenable for trial anytime 
during February or March, 1976.(R.90) Defendants' counsel 
did not appear in court or otherwise notify the court of a 
convenient date. The minute entry reflects that the court 
would contact counsel and set a trial date.(R.91) No 
further action was taken until Defendants moved for dismis-
sal for failure to prosecute on June 1, 1976.(R.94) No 
notice of hearing on the motion was made at that time. 
Nevertheless, the court without a hearing, and with no 
counsel present granted the motion on June 7, 1976 and re-
quested Defendants' counsel to prepare an order of dismissal. 
(R.96) Plaintiffs' counsel received a copy of the proposed 
order on June 9, 1976 (R. 96) and requested Defendants' 
counsel for a hearing before the order was signed, which 
hearing was set for June 21, 1976.(R.97) On June 14, 1976 
Plaintiffs' counsel filed a motion for partial summary 
judgment on the liability issue.(R.98) At the June 21, 1976 
hearing, Plaintiffs' counsel was not present but informed 
the court by telephone he would not appear and that he would Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
submit the matter on the record. Based on the record the 
court dismissed the case. 
V 
ARGUMENT 
POINT I 
AN ACTION MAY BE DISMISSED BECAUSE OF 
PLAINTIFFS' FAILURE TO PROSECUTE HIS 
CASE. 
"The plaintiff has the responsibility to prosecute 
the case diligently to a conclusion.11 24 AM JUR 2d P49 
In two and one-half years every action taken to 
bring this matter to trial was upon the initiative of the 
defendants. 
1) The Demand for Trial, dated June 19, 1974 
(R. 50) was a demand by the defendants. 
This was objected to by the plaintiffs 
(R. 51). 
2) The second request for a trial setting, dated 
July 31, 1974 (R.59) was a demand by the de-
fendants. When the pre-trial was set by the 
court the plaintiffs requested a new date. 
(See letter between (R. 61 and R. 62). 
The plaintiffs have not taken one step to get the 
matter to trial. Every action to get the matter heard was 
upon the initiative of the defendants. All interrogatories 
and requests for admissions by the plaintiffs were promptly 
answered or replied to by the defendants within the time set 
by the Utah Rules of Civil Procedure. 
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The plaintiffs commenced their case in the wrong 
court and after objections and hearings in Salt Lake County 
the matter was transferred to Summit County for trial. At 
that time Summit County was in the Fourth Judicial District 
and the matter was before Judge Baliff. Judge Baliff attempt-
ed to get the matter set for trial and when respective counsel 
could not agree upon a pre-trial order it was the defendants 
who requested the court to prepare a pre-trial order so the 
matter could be tried. 
When the court in Summit County was transferred back 
to the Third Judicial District Judge Baliff retained juris-
diction of the matter for some time but finally transferred 
the case back to the Third District in Summit County. 
The plaintiffs counsel has not appeared in any of 
the hearings in Summit County although he has, from time to 
time, sent word, usually the day of the hearing that he could 
not be present. 
Defendants counsel made a motion to dismiss the case 
for lack of prosecution and the court granted the order. When 
it came to the attention of the defendants that the plaintiffs 
has not been notified the matter was reset for hearing and he 
again failed to appear. This is viewed by the defendants as 
most serious because the plaintiffs were on notice that the 
motion to dismiss had been granted and the plaintiffs did not 
see fit to submit a memorandum or make any appearance but sub-r 
mitted the matter to court on the record. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
The matter having been submitted, without any memo-
randum or appearance of counsel or any argument whatsoever, 
the District Court viewed the case on it's record and in it's 
discretion dismissed the care. 
POINT II 
THE UTAH COURTS HAVE AUTHORITY TO DISMISS A 
CAUSE OF ACTION. 
Rule 41 (b) of the Utah Rules of Civil Procedure 
give the courts power to dismiss the case for failure of the 
plaintiff to prosecute. 
This rule is in accordance with the general powers 
of courts. 
"Aside from such a statute or rule of practice the 
power of trial of courts to dismiss a case for fail-
ure to prosecute with due diligence is generally con 
sidered inherent and independent of any statute or 
rule of court; such power is necessarily vested in 
them to manage their own affairs so as to achieve 
orderly and expeditious disposition of cases." 24 
AMJUR 2d 50 
"The question of laches depends on whether, under 
the facts and circumstances of the particular case, 
the plaintiff is chargeable with want of due dil-
igence in failing to proceed with reasonable prompti 
tude. In the absence of any statute or rule of 
court guiding its action, the question is addressed 
to the sound judicial discretion of the trial court, 
whose ruling will not be disturbed in the absence 
of anything to indicate abuse of discretion in this 
respect." 24 AMJUR 2d 50-51 
VI 
CONCLUSION 
The lower court acted within its powers, the discret-
ion exercised by the court was proper. The plaintiffs1 are Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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guilty of laches and acted indifferently regarding their 
duty and obligation to bring the matter to trial. The 
lower Court acted properly and should be sustained. 
Respectfully submitted, 
J HAROLD CALL 
30 North Main Street 
Suite No. 3 
Heber City, Utah 84032 
Attorney for Defendants-
Respondents 
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